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FAIR CREDIT REPORTING ACT: HOW IT
FUNCTIONS FOR CONSUMERS AND THE
ECONOMY

Wednesday, June 4, 2003

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS AND
CONSUMER CREDIT
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:08 a.m., in Room
2128, Rayburn House Office Building, Hon. Spencer Bachus [Chair-
man of the subcommittee] presiding.

Present: Representatives Bachus, Castle, Royce, Kelly, Gillmor,
Ryun, Biggert, Hart, Capito, Tiberi, Kennedy, Hensarling, Murphy,
Brown-Waite, Barrett, Renzi, Sanders, Maloney, Watt, Ackerman,
Sherman, Meeks, Gutierrez, Moore, Gonzalez, Waters, Hooley, Car-
son, Lucas of Kentucky, Crowley, Israel, Ross, McCarthy, and
Davis. Also attending was Representative Lee.

Chairman BACHUS. [Presiding.] Good morning. The subcommittee
will come to order.

Our hearing today is about the Fair Credit Reporting Act, FCRA,
and how it functions for consumers and the economy. It is another
in a series of hearings the subcommittee is holding with respect to
FCRA, and how secure consumers feel with respect to their per-
sonal information. At our last hearing, we had a representative of
the Treasury Department and others who discussed the FCRA’s im-
portance to consumers and the economy. We also heard a number
of views on the importance of the provisions in the FCRA that en-
s%"e Anational uniformity for certain core issues regulated by the
FCRA.

Today, we will learn why and how the FCRA is important to con-
sumers and the economy and how the national standards estab-
lished by the FCRA relate to the law’s importance in these re-
spects. I believe that the diverse group of witnesses testifying today
will assist us to better understand how and why the FCRA benefits
consumers and the economy.

The FCRA is a comprehensive and complex law. Those who are
familiar with the FCRA know that it governs the credit reporting
process. For example, the FCRA governs those who furnish infor-
mation to consumer reporting agencies or credit bureaus. It gov-
erns the credit bureaus themselves, and it governs those who use
credit reports obtained from credit bureaus. However, it is impor-
tant for us as a subcommittee to examine exactly how each of these
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entities is governed by FCRA and how the end result benefits con-
sumers and the economy.

It is my hope that we will also have a thorough discussion with
respect to provisions in FCRA that establish a uniform national
standard such as those governing furnisher obligations, the content
of a credit report, reinvestigation time frames, adverse action re-
sponsibilities, affiliate sharing, and pre-screening. The witness pan-
els have been divided into four general groups. Our first panel con-
sists of federal and state regulators, with experience in enforcing
FCRA, or regulating institutions governed by FCRA. Our second
panel consists of users of credit reports and furnishers of informa-
tion to credit bureaus. The diversity of this panel reflects the diver-
sity of interests in and application of FCRA.

Our third panel is intended to provide the perspective of individ-
uals, i.e. consumers, as represented by some of the national organi-
zations representing various groups of people. This panel should
provide a lively debate and include the full spectrum of viewpoints.
Finally, we will hear from those who work behind the scenes in the
credit reporting process.

We must hear from all these witnesses if we are to evaluate the
impact of FCRA. For example, we will hear from a state banking
supervisor who may in this rare instance agree on the need for na-
tional uniformity with respect to FCRA. We will hear how the pre-
screening process has resulted in lower costs to consumers. Also,
we will hear the perspective of the Hispanic Chamber of Com-
merce, of senior citizens, and of consumer attorneys in the FCRA
debate.

As I have mentioned in the past, Congress will have a choice to
make in the very near future. The provisions of FCRA that guar-
antee a single national standard with respect to many of the
FCRA’s provisions are set to expire on January 1, 2004. My focus
throughout this debate will remain on providing consumers and the
economy with strong benefits and protections. I believe this can
and should be done at the federal level in order to avoid a patch-
work of state laws that may affect the cost and availability of cred-
it, and therefore the economy as a whole.

I look forward to our witnesses testimony on this important
topic. In closing, I would again thank Chairman Oxley and Rank-
ing Member Frank for working together on this important issue
and making it a priority for the committee. I would also like to
thank the Ranking Member of the subcommittee, Mr. Sanders. Be-
fore I recognize him for an opening statement, I will say that the
minority requested 11 witnesses, and because of the number, we
have eight of those witnesses here today. So this by far reflects a
bipartisan selection of panels.

The chair now recognizes Mr. Sanders for his opening statement.

[The prepared statement of Hon. Spencer Bachus can be found
on page 108 in the appendix.]

Mr. SANDERS. Thank you, Mr. Chairman. In fact, I thank you
and your staff very much for helping us bring our witnesses here
today.

Mr. Chairman, I am particularly delighted that you agreed to my
request to have our Assistant Attorney General Julie Brill here
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with us this morning, and I look forward to her testimony, as well
as the testimony of all the other guests.

Let me very briefly mention, Mr. Chairman, my three top con-
cerns as we debate this issue. First, I believe that every consumer
in this country should have the right to a free credit report at least
once a year from all three major credit bureaus. Currently, con-
sumers in six states enjoy this right: Colorado, Georgia, Massachu-
setts, Maryland, New Jersey and Vermont. In Georgia, in fact, con-
sumers are entitled to two free credit reports a year. Mr. Chair-
man, as you recall during our first FCRA hearing, I asked Assist-
ant Treasury Secretary Wayne Abernathy about his views on the
subject. He told me that he believed, “there is a lot of merit to pro-
viding free credit reports,” and I would hope that both sides could
agree to that.

But we should not stop at the credit report. Since a consumer’s
credit score is the basis that credit is used in determining whether
you qualify for a mortgage, car loan or a credit card and what in-
terest you will be paying, I believe we must also allow each con-
sumer in this country to receive a free credit score from all three
major credit bureaus, and a description of the key factors that may
have adversely affected the consumer’s credit score similar to Cali-
fornia State law.

Currently, many consumers have to pay a fee of $9 for a copy of
their credit report and a fee of $13 to get their credit score from
each of the three major credit bureaus. Since these credit bureaus
can vary, it is important for many consumers to purchase all three
credit reports and all three credit scores. This can add up to $66.
Some Internet outfits charge fees that are even higher. Allowing
consumers to receive free credit reports and free credit scores
would be a win-win situation for both consumers and the industry.
For consumers, they would be able to quickly identify errors in
their credit reports and resolve them before they become a major
problem.

Most consumers do not even know they have errors in their cred-
it reports until they are turned down for a loan. Correcting these
errors would benefit the industry as well. For example, Financial
Insights, an industry research firm, estimates that losses related to
identity theft among U.S. financial institutions could reach close to
$9 billion in 2006. Allowing consumers free access to their credit
reports could substantially improve the accuracy of credit reports
and cut down on identity theft. The current situation is bad for
both consumers and the industry. We can begin to correct this
problem through free credit reports and free credit scores.

Secondly, I would like to focus on what the credit card industry
refers to as risk-based pricing. Some of you may have seen a front
page story in the New York Times and last week ABC News also
carried this. To my mind, if you look at this issue, it is an absolute
outrage. When consumers pay their credit card debts on time, they
can still see up to a tripling, up to 30 percent interest on what they
are paying despite the fact that they have paid the company on
time. The reason for that is that the company has determined that
they may have paid their car loan late, or two years ago they may
have paid their rent late, and suddenly they have seen a doubling
or tripling of their interest rates. It is a rip-off of the worst kind
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and this committee I hope will deal with it. It is fraud. It is a bait-
and-switch practice by some of the largest credit card companies in
America.

Finally, the third issue we must focus on is the ability for States
to pass stronger consumer protection laws on FCRA. It is my un-
derstanding that there will be several witnesses today who will tes-
tify in support of reauthorizing the seven FCRA state preemptions
because they believe that preempting the states from passing
stronger consumer protection laws somehow benefits consumers
and the industry. Well, if the 1996 state preemptions have bene-
fited consumers, I would like to know why identity theft complaints
nearly doubled in 2002.

The issue here is a fundamental philosophical issue. Those of us
who are conservatives believe in states’s rights and the rights of
states to be the laboratories of change. Our big government friends
over here think that the big federal government has all of the an-
swers, and they want to tell every state in the union what they
should do. So some of us who believe in Newt Gingrich’s victims,
we want to see the states continue to have the power to protect
consumers.

I thank you very much, Mr. Chairman.

Chairman BAcHUS. With that, I guess we will introduce our wit-
nesses.

Mrs. KELLY. Mr. Chairman?

Chairman BACHUS. Any other opening statements?

Ms. Kelly?

Mrs. KELLY. Thank you, Mr. Chairman. I thank you for holding
the hearing today. This is an issue that is of great importance to
this committee and Americans across the country.

Last month, we heard testimony from the Treasury Department
and a diverse panel of witnesses endorsing the extension of FCRA’s
uniform standards. Several witnesses testified that the failure to
reauthorize FCRA will have a negative impact on the flow of credit
and our economy. I share these concerns and believe that we must
reauthorize FCRA to ensure that we continue to offer millions of
Americans greater access to low-cost credit. I would also like to
stress the importance of reauthorizing FCRA in our efforts to com-
bat identity theft and help law enforcement officials track down il-
licit money under the Patriot Act. In numerous hearings, including
several in my Subcommittee on Oversight, we have found that
criminals and terrorists use complex and sophisticated schemes to
manipulate our laws and financial systems. This law is essential
to protecting the American people by detecting this activity and
helping us weed out the wrongdoers.

Today, we continue this work and will hear testimony from an-
other diverse group of witnesses. I am honored to have the oppor-
tunity to introduce one special witness from the great State of New
York, Superintendent of Insurance Greg Serio. As the committee
continues to examine FCRA reauthorization, there are many im-
portant issues we must address, but none more important than
protecting consumers. This is an endeavor that Mr. Serio has been
very effectively focusing on while carrying out his duties as the
New York Superintendent of Insurance.
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This is one place where our Ranking Member should be aware
our State has been in the forefront, continues to be in the forefront,
and we are one of those laboratories without any authorization
from the federal government. Mr. Serio has gone ahead on his own
and done a lot of these very interesting and very, very specific
things that are helping our consumers in New York State.

So Superintendent Serio, it is a great pleasure to see you. This
committee is going to undoubtedly benefit from your expertise. I
look forward to hearing your testimony, and I thank you very
much, Mr. Chairman, for holding the hearing.

Chairman BACHUS. Thank you.

Mr. WATT. Mr. Chairman?

Chairman BACHUS. Yes, sir, Mr. Watt?

Mr. WATT. I know we have four panels, and I do not want to pro-
long this. I just wanted to thank our State Banking Commissioner,
Mr. Joe Smith, for being here and welcome him

I yield back the balance of my time.

Chairman BACHUS. Thank you, Mr. Watt.

Ms. Hooley?

Ms. HOOLEY. Yes, thank you, Mr. Chairman. Hopefully I can get
a couple of concerns out on the table now so that people can try
to answer as we go along.

I am glad that we are doing this series of hearings. I think we
have one of the best credit reporting systems in the world, and I
hope to keep it that way. There are some areas, however, where
I think we need some improvements. One is identity theft, which
is the fastest growing crime. But the two issues I hope that our
panelists would think about today is inaccurate credit reports.
When you have people depending on getting a job and having an
accurate credit report, or getting insurance and maybe on that re-
port they have the father’s name who has defaulted on a loan, and
all of a sudden that father’s defaulted loan is on the son’s, and the
son now cannot get insurance for his home; or the person who has
been out of work and finally gets a job only to find out for some
reason or another that some bad loans are still on his credit report,
I think those are issues that we need to deal with.

The other issue is, how does a person that has had an issue with
identity theft, how do they get through the process without taking
a year and a half or up to 4 years, which I have heard about in
many stories, where it takes forever and it is so frustrating to get
through that process of cleaning up their credit report and getting
their identity back.

So the issue is inaccurate reports, and I know we have a lot of
accuracy in our reports, but if you are on the other end of an inac-
curate report, then how do you get through the process?

With that, I yield back the remainder of my time.

Chairman BACHUS. Thank you.

Are there other members that wish to make an opening state-
ment? If not, we will proceed to the first panel.

Ms. Kelly, did you want to introduce Mr. Serio, or are you
through with your introduction?

Mr. Sanders?

Mr. SANDERS. I will be very brief in introducing Julie Brill, who
has been an Assistant Attorney General for the State of Vermont
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since 1988. She is co-chair of the National Association of Attorneys
General Privacy Working Group. Julie has spearheaded Vermont’s
litigation and legislative efforts in a wide variety of areas affecting
consumers, including privacy, fair credit reporting, tobacco and
antitrust. We are delighted to have her with us today.

Chairman BacHUS. Thank you.

Our other three witnesses on the first panel are Howard Beales,
Director of the Bureau of Consumer Affairs at the Federal Trade
Commission. We welcome you, Mr. Beales; Dolores Smith, Director
of the Division of Consumer and Community Affairs, Board of Gov-
ernors of the Federal Reserve System, who has testified before us
on other occasions. We welcome you back.

Ms. Kelly has introduced Superintendent Serio. Assistant Attor-
ney General Brill, Mr. Sanders has introduced you. And our fifth
panelist is Joseph A. Smith, Commissioner of Banks, State of
North Carolina, on behalf of the Conference of State Bank Super-
visors. Mr. Watt welcomed you. We want to welcome you again.

At this time, we will proceed to opening statements. We will
start with you, Mr. Beales.

STATEMENT OF HOWARD BEALES, DIRECTOR, BUREAU OF
CONSUMER AFFAIRS, FEDERAL TRADE COMMISSION

Mr. BEALES. Thank you, Mr. Chairman and members of the com-
mittee. My name is Howard Beales and I am the Director of the
Bureau of Consumer Protection at the Federal Trade Commission.

I am pleased to have this opportunity to provide background on
the Fair Credit Reporting Act. Although the views expressed in the
written statement represent the views of the commission, my oral
presentation and responses to questions are my own and do not
necessarily reflect the views of the commission or any individual
Commissioner.

Since World War II, the American population has become vastly
more mobile, and consumer credit outstanding has grown exponen-
tially. Indeed, consumer spending accounts for over two-thirds of
U.S. gross domestic product, and consumer credit markets drive
U.S. economic growth. Early on, credit reporting was local or re-
gional. The amount of information collected was limited and not
standardized. Credit bureaus, also known as consumer reporting
agencies, manually recorded consumer information on index cards,
updated the information irregularly, and often retained it indefi-
nitely.

Over time, however, small credit bureaus grew to become larger
repositories of consumer information, relying on sophisticated com-
puter systems to store, process and transmit large amounts of data.
Today, the credit reporting system consists primarily of three na-
tionwide credit bureau repositories, containing data on as many as
1.5 billion credit accounts held by approximately 190 million indi-
viduals. Creditors and other so-called furnishers provide informa-
tion to credit bureaus voluntarily. There is no direct payment to
furnishers for providing this data, but the cooperative database en-
ables credit grantors to make more expeditious and accurate credit
decisions. Quick credit decisions are important for many consumers
who are in the market for new credit. A recent Federal Reserve
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Board study found that one in five active credit accounts were
opened within the last year.

Because of the national credit reporting system, the credit appli-
cation process has evolved from a relatively time consuming indi-
vidualized procedure that relied on loan officers’s case-by-case judg-
ment, to a more sophisticated and impartial system that relies on
consistent assessments of credit history information. Because of the
prevalence of credit reports, consumers today can use the Internet
to comparison shop for a wide array of credit products and get vir-
tually instantaneous offers, or they can get a five-figure loan from
a car dealer they have never been to before, and drive a car out
of the showroom the same day.

The FCRA provides consumer protections in two vital areas: pri-
vacy and accuracy. The FCRA protects consumer privacy by lim-
iting distribution of credit reports to those with specific permissible
purposes. Congress also has given consumers the right to opt out
of the use of their credit information for pre-screening, and to opt
out of the sharing of certain information, including credit reports
among affiliated companies. In addition to privacy, credit report ac-
curacy is a core goal of the FCRA. The FCRA seeks to achieve opti-
mal accuracy in part by providing that consumer reporting agencies
must follow reasonable procedures to assure the maximum possible
accuracy of the information they report. The FCRA also gives con-
sumers the right to know what information the credit bureau main-
tains on them, and the right to dispute errors, facilitated by the
FCRA’s adverse action notice requirements. The self-help mecha-
nism embodied in the scheme of adverse action notices and the
right to dispute is a critical component in the effort to maximize
the accuracy of consumer reports. The commission has given high
priority to assuring compliance with these provisions.

I would like to briefly discuss the commission’s efforts to admin-
ister the statute since 1970. The law provides that the commission
would be the principal agency to enforce it. A number of formal ac-
tions have been brought to enforce the law, including cases to en-
sure compliance by creditors with the adverse action notice require-
ment, compliance by credit bureaus with privacy and accuracy re-
quirements, and compliance by so-called furnishers with accuracy
requirements.

Most recently, the commission settled an action against an Inter-
net mortgage lender that failed to give adverse action notices to
consumers who did not qualify for online pre-approval because of
information in their credit reports. The commission is also engaged
in extensive consumer and business education, including the com-
mission’s 1990 commentary on the FCRA, and we are working on
a revision of that as well.

The 33 years since passage of the Act has fully demonstrated the
wisdom of Congress in enacting the FCRA. The FCRA helps make
possible the vitality of modern consumer credit markets. The con-
sumer reporting industry, furnishers and users can all rely on the
uniform framework of the FCRA in what has become a complex na-
tionwide business of making consumer credit available to a diverse
and mobile American public. The Act, along with the amendments,
provides a carefully balanced framework, making possible the bene-
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glts that result from the free, fair and accurate flow of consumer
ata.

All of these benefits depend on the consumer reporting system
functioning as intended. That is why the FTC continues to empha-
size the importance of educating consumers and businesses, and of
enforcing the law to assure compliance by all those who have a role
in making the system work.

Thank you, and I look forward to your questions.

[The prepared statement of Howard Beales can be found on page
122 in the appendix.]

Chairman BACHUS. Thank you.

Ms. Smith?

STATEMENT OF DOLORES SMITH, DIRECTOR OF THE DIVI-
SION OF CONSUMER AND COMMUNITY AFFAIRS, BOARD OF
GOVERNORS OF THE FEDERAL RESERVE SYSTEM

Ms. DOLORES SMITH. Thank you.

Mr. Chairman and members of the subcommittee, I appreciate
the opportunity to testify about the role of federal regulators under
the Fair Credit Reporting Act, and on how the Act promotes the
national operations of entities under the Federal Reserve Board’s
jurisdiction. Today, the three national consumer reporting agencies
each receives more than two billion items of information per month
and issues roughly two million credit reports each day. The agen-
cies gather the information from financial institutions and other
creditors, from collection agencies, and from public records. Partici-
pation in the U.S. credit reporting system is voluntary. Creditors
need not obtain consumer reports before they extend credit, al-
though most creditors do so to manage risk. There is no require-
ment that creditors furnish information to consumer reporting
agencies, but if they do they must ensure that the information is
accurate.

The FCRA contains important consumer rights and protections to
promote accuracy and to protect privacy. For example, consumers
have the right to dispute the accuracy or completeness of informa-
tion in their credit reports and to have inaccurate information de-
leted or corrected, and to include a statement of dispute in the re-
port if the dispute is not resolved. With respect to privacy, the
FCRA restricts the sharing of information among affiliates, unless
the consumer is given the opportunity to opt out.

The Federal Reserve Board and the other banking agencies play
an important role in interpreting and enforcing the FCRA as it re-
lates to credit. Banks are primarily users of consumer reports and
furnishers of information. The banking agencies have the statutory
authority to jointly prescribe regulations that carry out the FCRA
with respect to financial institutions. The Federal Reserve enforces
compliance through the examination of state member banks and
other entities subject to the Board’s jurisdiction.

In amendments to the FCRA adopted in 1996, the Congress pre-
empted states from enacting laws dealing with seven key areas, in-
cluding pre-screened solicitations, the duties of furnishers of infor-
mation, and information-sharing among affiliates. Chairman
Greenspan has testified that he supports making permanent these
preemption provisions which are set to sunset on January 1, 2004.



9

The FCRA promotes interstate and nationwide operations in im-
portant ways. Most significantly, the availability of consumer re-
ports containing nationally uniform data allows banks and other fi-
nancial institutions to make prudent credit decisions quickly and
inexpensively wherever they do business and wherever their cus-
tomers live and work. The Act’s national standards, including those
governing data furnishers and data users, enable banks to comply
with a single set of rules for all domestic operations, thus pro-
moting efficiency.

The ability to engage in pre-screened solicitations enables banks
to effectively market their products to consumers who are most
likely to want them, which minimizes the cost of acquiring new
customers. Sharing information among affiliates enables large fi-
nancial enterprises to efficiently manage and use consumer infor-
mation across multiple account relationships.

A key consideration in an examination of federal preemption is
the impact that different state laws on credit reporting could have
on the availability and cost of consumer credit. Maintaining a reli-
able national reporting system is essential to the continued avail-
ability of consumer credit at reasonable cost. Credit information
from consumer reporting agencies that is accurate and up-to-date
benefits both creditors and consumers. Creditors can make deci-
sions quickly and in a fair, safe and sound, and cost-effective man-
ner. Consumers benefits from access to credit offered by competing
sources, quick decisions on credit applications, and again, reason-
able cost.

State restrictions in areas such as the furnishing of information
to consumer reporting agencies or the content of consumer reports
could affect consumers by decreasing the availability of credit or in-
creasing its cost. Additionally, credit scoring is an important tool
in credit granting, and the predictive power of credit scores de-
pends heavily on the content and quality of the credit bureau data
that are used to construct the models.

State laws that lead to a lack of uniformity in credit bureau data
could undermine the utility of the data for assessing credit worthi-
ness. This, in turn, could compromise the effectiveness of the scor-
ing models that creditors rely on for risk-based underwriting and
for portfolio management. As a consequence, creditors might have
greater difficulty assessing risk, which could lead to higher credit
costs and could reduce credit availability for some consumers.

Thank you.

[The prepared statement of Dolores Smith can be found on page
423 in the appendix.]

Chairman BACHUS. Thank you.

Superintendent Serio?

STATEMENT OF GREGORY V. SERIO, SUPERINTENDENT OF IN-
SURANCE, STATE OF NEW YORK, ON BEHALF OF THE NA-
TIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

Mr. SERIO. Good morning, Mr. Chairman, members of the sub-
committee, and thank you to Mrs. Kelly for that kind introduction.
I am Greg Serio, the Superintendent of Insurance for the State
of New York. I come before you today representing the 50 states
and the District of Columbia, comprising the National Association
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of Insurance Commissioners. It is our privilege to provide you with
our views on the Fair Credit Reporting Act and the use of credit
information in insurance transactions.

The States, the District, and other members of the NAIC, as well
as the NAIC itself and other groups representing state insurance
policymakers, have been hotbeds of activity in the areas of evalu-
ating and regulating the use and the protection of consumer credit
information. From Kansas and Texas and a dozen other states
where new laws governing credit scoring are expected to be enacted
this year; to Ohio and Washington where regulatory action has al-
ready been taken; to Alabama where your new insurance Commis-
sioner, Walter Bell, has already made credit scoring a top regu-
latory issue, there has been a near-universal interest in and en-
gagement on the matter of credit scoring and safeguarding of con-
sumer information.

The common thread running through the actions of the NAIC
and its members, and the state legislatures, of course, is the Fair
Credit Reporting Act, with its articulated goals of preserving fair-
ness and equity for consumers in the ways that business utilizes
consumer credit information, and its objective of maintaining uni-
formity for ease for both business and consumers alike. The Fair
Credit Reporting Act has been the core of all regulatory and en-
forcement activities undertaken in recent years.

The subcommittee has been provided with a compendium of the
various state laws, regulations and legislative initiatives relating to
credit scoring, credit reporting and other uses by insurers of this
information in the underwriting and rating of insurance policies.
Our focus, it can be said, has been on managing the use of con-
sumer information or credit score models, limiting or prohibiting
them as sole determinants in making insurance underwriting or
rating decisions.

In those cases where credit data, either individual credit infor-
mation or scores are utilized, the states are routinely requiring
adequate disclosure of the source, format or application of that data
to the underwriting rating or renewal processes, so that insureds
may reasonably understand the basis for an insurer’s actions and
act accordingly. While some states such as California have not al-
lowed the use of credit data in underwriting or rating on some
lines, including automobile insurance, there is strong support for
the notion that credit history, that is the economic behavior of an
insured, plays some role and has some correlation to the procure-
ment and price of that economic commodity that we call insurance.

Actuarial reviews initiated by the NAIC lend support to that no-
tion. However, moderation in the use of such data, with maximum
practical transparency, is the goal and has allowed insurers to uti-
lize this data without running afoul of either the Fair Credit Re-
porting Act or the state laws addressing the use of credit informa-
tion and the pursuit of fair and equitable treatment for consumers,
and the federal law’s specific requirements that adverse actions
based on credit data analysis be communicated to those against
whom such actions are taken.

It should be remembered also that most states have either their
own fair credit reporting standards, such as New York, or general
insurance statutes prohibiting unfairly discriminatory practices by
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insurers that also serve to protect the public from unwarranted in-
trusions into or use of personal credit data.

The work of the NAIC on the issue of credit scoring continues
under the leadership of our President, Mike Pickens, the Arkansas
Commissioner; of our credit scoring working group, Joel Ario, our
Commissioner from Oregon; and former Congressman Mike Kreid-
ler, the Washington State Commissioner. The NAIC will also be
giving final approval to our regulatory options analysis in credit
scoring to be used as a policy guidance document for regulators,
and also to a consumer education brochure entitled “Understanding
How Insurers Use Credit Scoring,” both of which have been pro-
vided to the subcommittee. The working group will also continue
to consult with the Federal Trade Commission on fair credit report-
ing and enforcement issues.

Indeed, it has been the union of federal and state regulators, to-
gether with members of this House, the Senate and state legisla-
tors from across the country that should give consumers, our
shared constituencies, confidence that fair credit safeguards will be
continued. Thank you.

[The prepared statement of Gregory V. Serio can be found on
page 340 in the appendix.]

Chairman BACHUS. Attorney General Brill?

STATEMENT OF JULIE BRILL, ASSISTANT ATTORNEY
GENERAL, STATE OF VERMONT

Ms. BriLL. Thank you. Good morning. Thank you so much for in-
viting me here today, Chairman Bachus, and thank you Ranking
Member Sanders for that kind introduction.

My name is Julie Brill and I am an Assistant Attorney General
from the State of Vermont.

I would like to make three points today. First, we do not have
a uniform national law for credit reporting. Rather, we have a dual
regulatory system which encompasses federal and state laws. Sec-
ond, the states that have more protective consumer protection laws
in the credit reporting area have not been harmed. Their economies
are thriving. Third, in light of our dual regulatory system, Con-
gress should sunset the very limited preemption that currently ex-
ists in federal law as was contemplated in 1996.

With respect to my first point, states have enacted a wide variety
of state credit reporting laws to address enormous problems that
have existed in this industry. In Vermont in the early 1990s, entire
towns were listed as tax deadbeats because subcontractors for the
credit reporting agencies were unable to read our town records.
This debacle affected the lives of literally hundreds of Vermonters.
As a result, our State legislature enacted a very strong fair credit
reporting law that provided for protections that do not exist in fed-
eral law and that go beyond the protections that are in federal law.

California faces enormous problems, like the rest of the nation,
in the area of identity theft. California, responding to this enor-
mous problem, has also enacted provisions in their fair credit re-
porting law that go well beyond the provisions of federal law. Other
states have enacted laws that go beyond the provisions of federal
law. My written testimony outlines the wide variety of laws that
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exist in the states to better protect consumers in this critically im-
portant area of identity theft.

Congress has authorized this dual system of regulation. The pre-
emption that exists as a result of the 1996 amendments is only in
seven limited areas. But even with respect to those seven limited
areas, four of them allow state laws that were already on the books
in 1996. So with respect to preemption, only three limited areas are
truly preemptive as of 1996. Otherwise, states are authorized to
enact laws that are not inconsistent with federal law.

With respect to my second point, the economies of the states with
more protective laws have not been harmed. Professor Reidenberg
provided some information to this committee last month with re-
spect to important data points relating to mortgage rates and relat-
ing to bankruptcy filings for the three states that are specifically
exempted or “grandfathered” in the seven preemption areas. In my
testimony both written and here this morning, I am here to tell you
that there are other data points that demonstrate that the econo-
mies of these states have not been harmed. We looked at auto loan
rates, and found that Vermont is next to lowest in the nation with
respect to auto loan rates. That is, we rank 50th out of 51 jurisdic-
tions that are measured with respect to our auto loan rates. You
don’t get much better than that.

In addition, we wanted to determine whether or not credit was
readily available in Vermont. We examined our three major news-
papers over a 10-day period and came up with these advertise-
ments which you see on the poster boards to my left. They are also
attached to my written testimony as an exhibit. You will see if you
look at these advertisements that zero percent financing is readily
available in Vermont; instant credit is readily available in
Vermont. So our more protective laws have not harmed consumers.

With respect to my third point, the National Association of Attor-
neys General urges Congress to allow the limited preemption provi-
sion to sunset as originally contemplated. The States should serve
as laboratories of democracy in this incredibly important area, to
innovate with respect to fair credit reporting laws, and to assist
Congress in the ongoing debate with respect to what works and
what does not work for consumers. The States are more agile and
better able to address local issues.

Finally, I know my time is just out, I just want to make one clos-
ing remark. I will not be able to be here as you hear further testi-
mony today, and with respect to other hearings in the future. Our
office does not have people who can be here in Washington to mon-
itor the debate. I would just ask that this committee on a going-
forward basis ensure that the debate is intellectually honest. With
respect to Vermont’s economy and with respect to the economies in
other places where more protective laws are in place, please re-
member the poster boards; please remember the auto loan rates;
please remember our bankruptcy rates and our mortgage loan
rates; and remember that our economies have not been harmed.

Thank you.

[The prepared statement of Julie Brill can be found on page 161
in the appendix.]

Chairman BAcHUS. Commissioner Smith?
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STATEMENT OF JOSEPH SMITH, COMMISSIONER OF BANKS,
STATE OF NORTH CAROLINA, ON BEHALF OF THE CON-
FERENCE OF STATE BANK SUPERVISORS

Mr. JoSEPH SMITH. Good morning, Chairman Bachus, Represent-
ative Sanders, Representative Watt and other distinguished mem-
bers of this subcommittee.

I am Joe Smith, North Carolina Commissioner of Banks, and
Chairman of the Legislative Committee of the Conference of State
Bank Supervisors. Thank you for asking us to be here today to
share our views on the Fair Credit Reporting Act.

States’s rights was a keystone of CSBS’s founding charter. The
organization has a long history of supporting states’s abilities to
charter and determine the powers of financial institutions. Nearly
every innovation in banking services, powers, structures, and con-
sumer protections has come out of the state system. Consolidation
and centralization of authority and rulemaking are not always the
best answer for bank customers and borrowers. State bank super-
visors see the benefits of allowing state innovations not only in
bank powers and structures, but also in the area of consumer pro-
tections. CSBS does, however, recognize the benefit of a dual sys-
tem that serves national interests and national needs, as well as
local interests and local needs.

Since consumer needs can vary considerably among regions, con-
sumer protection is often best addressed at the state level. Uniform
nationwide standards, however, developed and enacted by the Con-
gress, by you, may be appropriate and desirable in some specific
areas. Technology has changed the world since the original enact-
ment of the Fair Credit Reporting Act in 1970. This revolution has
benefited both our financial institutions and the consumers they
serve. It has also changed the needs, demands and expectations of
both the industry and its customers.

Congress’s 1996 revision of FCRA included experimental preemp-
tions of state authority to enact laws in several areas related to in-
formation sharing with, as has been previously noted, some excep-
tions. These preemptions passed with little debate at the time, and
we welcome the opportunity to discuss them today.

Bank supervisors have always demanded that institutions make
decisions based on solid data. Technology now allows financial in-
stitutions to extend credit to individuals with whom they have
never before had relationships. Much of this revolution has oc-
curred since the 1996 FCRA amendments. Theoretically, this revo-
lution, supercharged by the Internet, should benefit the prudent
consumer of financial products as institutions can compete for their
business based on their credit records. Underlying this $6 trillion
market is a credit information system supported by the FCRA.

CSBS holds federal preemption of state laws and authorities to
a very high standard. Recognizing that our rapidly developing tech-
nology-based credit system has benefited consumers and our econ-
omy, and that it depends on reliable information and a consistent
environment, CSBS adopted a policy earlier this year to support
the permanent extension of the 1996 FCRA preemptions, retaining
the exemptions acknowledged at that time. While we generally op-
pose federal preemption, we believe that the benefits of uniformity
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to our credit-granting system and the value of this system to con-
sumers and our economy outweigh our objections in this case.

The credit-granting system is so important to the health of our
financial institutions and their ability to serve their customers that
we believe Congress should take action before the current FCRA
preemptions expire. CSBS’s support for preemption in this area
does not imply support for the growing preemption of other state
consumer protection laws. The Office of Comptroller of the Cur-
rency and the Office of Thrift Supervision continue to preempt
state consumer protection laws without the kind of public debate
we are having today.

The States are increasingly concerned about the growing perva-
siveness and boldness of OCC and OTS preemption, which they
now claim extends to traditionally state licensed and regulated op-
erating subsidiaries of federally chartered institutions. It is one
thing for Congress to debate policy openly and publicly, and then
establish federal standards. It is quite another when a regulator
proposes quarterly-ordered interpretations that a clear reading of
the law would not support. We hope that the Congress might ex-
tend its interest in the legislative preemption of FCRA to other
areas of consumer law preemption by the Office of Comptroller of
the Currency and the Office of Thrift Supervision. CSBS is com-
mitted to working with the Congress to address the needs of an
evolving nationwide financial services system in a way that re-
spects the interests of all our nation’s financial services providers
and minimizes regulatory burdens, while also protecting our na-
tion’s consumers.

I would be pleased to answer any questions members of the sub-
committee might have. I thank you for this opportunity.

[The prepared statement of Joseph Smith can be found on page
436 in the appendix.]

Chairman BAcCHUS. Thank you, Commissioner. Commissioner,
were you appointed this June, like three days ago?

Mr. JosepH SMITH. No. Well, I was appointed to this position
three days ago. This is my first assignment, and I thank the staff
very much for this opportunity.

[LAUGHTER]

Chairman BACHUS. Thank you.

Mr. Castle?

Mr. CASTLE. Thank you, Mr. Chairman. You have put together
a heck of a panel here, with people in similar positions disagreeing
with one another and covering the entire spectrum.

What I would like to do, and I only have 5 minutes, and I know
we want to enforce it today because there are so many panels, so
I am going to need very brief answers, if we can get it. But I am
very interested in what your recommendations are about what we
in Congress should do before January 1, 2004. I understand the
dual system. I understand the preemptions we have now. My inter-
est basically is establishing a credit reporting system that will
maximize the benefit to the consumers.

I am interested in your specific recommendations on what we can
do. I doubt if I am going to be able to get through all of you, but
if you can briefly tell me, not just where you are, because I think
I understand where each of you are from your testimony, but what
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you would specifically recommend that we do with respect to the
legislation that we have to take up, which could be just continue
the preemptions you have, expand the preemptions you have, do
something different, don’t do it at all, whatever it may be.

We will start with you, Mr. Beales, and we will try to go down
in order.

Mr. BEALES. The commission has not made recommendations at
this time.

Mr. CASTLE. Do you have any specific recommendations?

Mr. BEALES. No, we do not at this time.

Mr. CASTLE. Do you have a very brief statement, then, about it
so we can keep moving?

Mr. BEALES. We do not have any specific recommendations.

Mr. CASTLE. Thank you.

Ms. Smith?

Ms. DoOLORES SMITH. The Board itself has not taken a position
on the preemption issue. The Chairman has expressed his strong
support, and the Division of Consumer and Community Affairs ba-
sically is taking that position here today, and would make that rec-
ommendation to the Board.

Mr. CASTLE. Which is, in essence?

Ms. DoOLORES SMITH. Which is, in essence, to make permanent
the preemption provisions that exist in the seven key areas that
were identified in 1996.

Mr. CASTLE. Any discussion of expansion by the Chairman?

Ms. DOLORES SMITH. No, nothing at this point.

Mr. CASTLE. Thank you.

Mr. Serio?

Mr. SERI10. While the NAIC has not made a final decision on this,
personally speaking

Mr. CASTLE. That is good enough.

Mr. SERIO. If we are in a position where you look at this as a
whole, and there are enough safeguards down in the state system,
particularly with respect to insurance laws, it actually creates a
protective silo at both levels, so that the preemptions as they are
probably are providing enough security in concert with the state
laws where continuing the preemptions as they are probably would
be sufficient.

Mr. CASTLE. So they probably would be sufficient. Is there a bet-
ter answer than “probably would be sufficient”? Something else we
should do?

Mr. SERr1O. No. I think it would be sufficient. It would be ade-
quate, and it would be good to continue that because you do have
these other laws that may not fit under the consumer credit banner
specifically, but under the state insurance regulatory powers, at
1%ast in the insurance realm, we have adequate protections around
that.

Mr. CASTLE. Thank you.

Ms. Brill? Somehow I think you are going to have a little dif-
ferent answer here.

Ms. BrRILL. Yes. In addition to sunsetting the preemption provi-
sions, we think that Congress should improve the national baseline
by requiring free reports, requiring disclosure of scores, improve
the pre-screening process, and allow for notice and choice with re-
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spect to affiliate sharing, among the other things we think Con-
gress should do, but that will suffice for this morning.

Mr. CASTLE. I may come back to you.

Ms. BRILL. Sure.

Mr. CASTLE. Mr. Smith?

Mr. JosEpH SMITH. The CSBS has no additional recommendation
other than continuation. We would prayerfully suggest that you
could, in looking to additional——

Mr. CASTLE. You said that at the end of your testimony. Do you
have specifics on those different areas?

Mr. JosepH SMITH. We would only suggest that if you are looking
for examples of other places you might act, that the experiments
in the states, the activities of states in this area would be a good
place to look for other policy recommendations, but we have no for-
mal position.

Mr. CASTLE. Ms. Brill, going back to you for a moment, because
I don’t know if I agree with your position, but I don’t yet have
enough knowledge to disagree, but I am concerned. It seems to me
that the preemptions work reasonably well. There are problems.
Obviously, individual consumers have had problems, and there are
things we should probably do to fine-tune it. But it seems to me
we have struck a fairly decent balance with the dual system we
have now. I am from a small state, too. I am from Delaware, a lit-
tle bigger than Vermont, though, in population. But I am concerned
about the ability of our States to be able to do all of these things;
that the federal umbrella has perhaps been helpful.

In my judgment, consumer credit information is a lot more acces-
sible today and more easily obtained. There are huge bits of infor-
mation out there, and I worry about each individual state doing
this, and somehow discombobulating the system altogether, and
perhaps the dual system is the way to go. I say it as a matter of
debate, but I would be interested in your views. I am surprised
that you want to eliminate the preemptions altogether.

Ms. BriLL. Thank you for asking me to clarify that. The problem
is that in many respects, the national law is so poor in so many
of these areas and provides so few consumer protections. For in-
stance in pre-screening, supposedly there is a notice that goes to
consumers, but no consumers ever see that. They do not under-
stand how they can opt out of pre-screening. Looking at affiliate
sharing, Vermont does have a law that requires consent before af-
filiates can share credit reporting information, and we are the only
state in the nation that has that. That is because we believe con-
sumers ought to have some kind of notice and choice in that area;
that it should not be completely without any option.

So part of the debate over preemption is wrapped up in what is
the national standard. I do not think states are going to jump in
willy-nilly to seek to enact laws in every area just because they are
empowered to do so. States will closely examine what the federal
law is. They will look at local problems, as we did with respect to
Norwich, Vermont, and they will ask, do the federal laws ade-
quately protect? And if the federal laws are not adequate, the
states will jump in.

So I do not think there is a reason to fear that once the limited
preemption is eliminated—and again it is very limited—once it is
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lifted that the states are going to start enacting all sorts of laws.
They are going to look at what the federal government, what you
here in Congress have established.

Mr. CASTLE. Thank you.

I yield back, Mr. Chairman.

Chairman BAcHUS. Mr. Sanders?

Mr. SANDERS. Thank you, Mr. Chairman.

Sometimes this discussion sounds a little bit Orwellian to me. As
I mentioned earlier, I find it strange that folks who every other day
tell us how much they respect the rights of states and those gov-
ernments which are closest to the people to do the best job for the
people. That is every other day. But then when the big corporations
say, well, we want to crush the ability of consumers to get protec-
tion, suddenly it is the big bad federal government that has to run
the show.

Then I hear people say, well, we are for the consumers; we really
love the consumers. I have never heard a member of Congress say
they dislike consumers. So let’s be straight on this. All of the con-
sumer organizations do not believe that the federal government has
the right or should preempt state governments’s ability to protect
consumers. U.S. PIRG agrees with us. Consumer Federation of
America agrees with us. Consumers Union agrees with us. The Na-
tional Consumer Law Center agrees with us. So those groups who
protect consumers want strong consumer protection because they
understand that in 50 states with good attorneys general and so
forth, they can get that action.

Those organizations, like the credit bureaus, like the credit card
companies, like the large banks, they want preemption. Now,
maybe some of you will now announce to the world that the large
credit card companies are really pro-consumer. But if that is the
case, then we are in an Orwellian world.

I would ask Ms. Brill, give us some experience about what it
means for a state to have the flexibility to go forward to protect
consumers in a way that a federal government might not be able
to do.

Ms. BrRILL. Yes, thank you. I would be happy to.

What states need to be able to do is to address problems as they
arise. What happened in our State with respect to credit reports
was just something that the federal government, that Congress was
unable to deal with.

Mr. SANDERS. That happened in Norwich. I remember that quite
well. How long do you think it would have taken for the federal
government, if ever, to address that problem which really impacted
hundreds of lives?

Ms. BriLL. Well, they did not act for another five years. We en-
acted our law that very next session, and it took Congress another
four years to enact its law. Frankly, one of the very most important
protections that consumers have with respect to accuracy in their
report is the ability to review their report by having access to a
free copy of their credit report at least once a year. Congress did
not give consumers that right. That provision is one of the most im-
portant in our law.
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Mr. SANDERS. Am I correct in recalling that you just said a mo-
ment ago that the Association of U.S. Attorneys General is opposed
to preemption?

Ms. BRrILL. Correct. The National Association of Attorneys Gen-
eral urges Congress to allow the preemption to sunset.

Mr. SANDERS. Okay. Just changing gears, a very brief answer, if
you could, I would like all of you very briefly to tell us if you be-
lieve that Congress should pass legislation allowing every con-
sumer in this country to receive a free credit report and free credit
score from all three credit bureaus.

Mr. Beales? Yes? No?

Mr. BEALES. We do not have any position at this time. I think
it is an interesting idea, and one that is worthy of careful consider-
ation.

Mr. SANDERS. Okay. Thank you. I have got to move. I am sorry.
We just do not have a lot of time.

Ms. Smith?

Ms. DOLORES SMITH. I would say no.

Mr. SANDERS. Mr. Serio?

Mr. SERIO. I do not think the NAIC has even addressed that
question, so I would not be able to weigh in on it.

Mr. SANDERS. Ms. Brill?

Ms. BRILL. Yes.

Mr. SANDERS. Mr. Smith?

Mr. JosEPH SMITH. My association has not spoken. My personal
opinion is yes.

Mr. SANDERS. Okay. Thank you very much.

Thank you, Mr. Chairman.

Chairman BACHUS. Thank you.

Mr. Murphy? Ms. Kelly?

Mrs. KELLY. Mr. Chairman, I have no questions of this panel. It
is going to be a long day, so I reserve my right to question at a
later time.

Chairman BAcHUS. Mr. Renzi?

Mr. RENZI. Pass.

Chairman BACHUS. Mr. Kennedy is not here.

Mr. Barrett?

Mr. Hensarling?

Ms. Hart?

Ms. HART. Thank you, Mr. Chairman.

I did not hear everything in great detail, but I guess I have a
quick question. It is basically regarding the credit report procedure.
This is probably something that some of you might not be particu-
larly interested in answering, but any member of the panel.

One of the concerns that has been expressed by constituents of
mine, and it is a little outside some of your testimony, is that they
have serious concerns about what appears on their reports. They
have much difficulty in removing inaccuracies from those reports.
I am just interested in hearing a quick perspective, especially out
of the regulatory agencies, about what you think we ought to do
in this reauthorization of the law to change that, or is there any-
thing in it that can help change the situation that is faced by the
general public as a result of some of the things that happened to
them on those reports.
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Mr. Beales, you look like you are ready to answer.

Mr. BEALES. Yes, ma’am. We think accuracy is really a key goal
of the statute, and it has been a key focus of our enforcement ac-
tivities. The provision that is probably most important in the exist-
ing statute is the adverse action notice to consumers because it is
consumers that are the ones who know whether or not there is a
mistake. That has got to be the starting point. I would add, when
you get an adverse action report, you can get a credit report for
free under the existing statute.

That said, we are constantly on the alert for ways that the mech-
anism might be changed in order to improve accuracy, simplify the
process, or facilitate corrections when corrections are appropriate.
We do not have any recommendations at this time, but I think that
is an important thing to look at.

Ms. HART. Thank you.

Anybody else on the panel?

Thank you, Mr. Chairman.

Chairman BACHUS. Thank you.

Mr. Ackerman?

Mr. ACKERMAN. Thank you.

On the adverse action report, just going down the line, many con-
sumers do not know an adverse action has been taken unless they
apply for credit and then receive an adverse action report. In an
attempt to get consumers to either straighten out a problem or er-
roneous reporting, or to pay their bill, would it be a good idea in
your opinion to inform consumers that a negatively impacting
statement concerning their credit is going to be placed in the re-
port, other than an increase in their credit, which most people do
not consider negative?

Mr. BEALES. I think that would result in an enormous flow of in-
formation to consumers.

Mr. ACKERMAN. Is that bad?

Mr. BEALES. Well, I think a lot of it would be information that
they already knew; that they missed the payment on the mortgage
or whatever.

Mr. ACKERMAN. Yes, but a lot of institutions do not report them.
It is a yes or no question. If your credit card company or bank is
going to at that point report you to the credit bureau, or has re-
ported you, should the consumer be notified or not?

Mr. BEALES. I don’t think there is any significant benefit in doing
that.

Mr. ACKERMAN. Ms. Smith?

st. DOLORES SMITH. I